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UNITED STATES DISTRICT COURT — 
SOUTHERN DISTRICT OF NEW YORE 


UNITED STATES OF AMERICA, 
Plaintiff, 
-T~ 
One 1974 Plymouth Fory il Sedan 
Autcese bile, Vehicle Idencification 
No. PHAIES7158253 


Defendant in Rem. : 
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of Bew Yuga registration 615-xer sexi registered in the 
name of the Legal ouver, Tasdora Moline, 1508 Grand 
Cummins Rroux, Kew Took. 

4 On April 17, 1974, at about 10:30 P.M. 
agents of the United States Department of Justicy, Bureen 
of Narcoties and re Drugs, while acting pursuant 
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to lewtul authority, did arrest Bugo Molina-Perez near 
the intersection of E. 172nd Street and Wythe Street, 
Bronx, New York, within the Southern District of New York 
‘and did then end there seize the vehicle. 

5. Pricr to and at the time and place of 
seizure the vehicle wee being used in a mammex vubjecting 
it to forfeiture pursuant to 21 U.3.C. §881, to wit, oa 
April 17, 1974, after the eformeentioned arrest, & sssimecren A 
of cscrine, # controlled substance within tie meaning of 
21 U.8.C< $612 wes raneved from the vehicle which wes being 
cred ve factlitate the trmepercation, er « or wale er receipt * act 
or cobanaiinn or a vn of the aforenentioned onenten. 
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vehicle, thut all persons having am interest in the vehicle 
be metified to eppear herein and show cause wy fortetture 
should not be decreed, and thet this Court decres forfeiture 
of the vehicle end its dispesition pursuant to law, and 


award plaintiff its neat and disbursements in this ection. 
“= 


BEST COPY AVAILABLE 


Dated: New York, Hew York 


Acoverbar i» 1974 
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United States Attorney for the 
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a UNITED STATES DISTRICT COURT 
a SOUTHERS DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, : | 


Plaintiff,: | 
poc, HO. 74 CIV. 4823 | 
“v= : 
(CES) 
ONE 1974 PLYMOUTH PORY III SEDAN : 
AUTOMOBILE, VEHICLE IDENTIFICATION AHSWER 
NO. PHS1K4F158253, 
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Defendant in Rem.: 
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MARIE MOLIMNA-PEREZ (hereinafter “Claimant"), for 


her answer to the Complaint herein respectfully alleges; 

1. Cisimant admits each and every sllegation con- | 

tained in paragraphs 1 and 2 cf the Complaint. 

i. Claimant admits each and every allegation con~ | 

tained in paragraph 3 of the Complaint except denies that | 

Y2-@dora Molina ia the lagal owner of the Defendant in Rem. | 

| 3. On information nd belief Clajzant denies each | 

/ | and every allegation contained in paragraphs 4 and 5 of the | 
Comphaint. 

4. Claimant is without knowledge or information 


| 
sufficient to form a belief as to the truth of the allega-~- | 


tion conttined in paragraph 6 of the Complaint. 


Se 
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| FIRST AFFIRMATIVE DEFENSE 

5. The Complaint fails to etate a claim upon 
wh¢ch relief can be granted in that it fails to allege that 
the one 1974 Plymouth Fury III was used to transport or to 
facilitate the transportation, sale, receipt, possession 
or concealment of a controlled substance. 

6. The mere allegation contained in paragraph § 
of the Complaint that 4a controlled substance was removed 
from the vehicle igs not adequate to meet the requirements 
of 21 U.S.C. §891 that this vehicle must be used to facili- 
tate the transportation, sale, receipt, possession or con- 
cealment of a controlled substance. 


7. The requirement of facilitation imposed by 


21 U.8.C §881 raguirea that the government allege and 

dimceceneks more than mere presence of a controlled sub- 

stance in @ vehicle. 
8. This requirement of facilitation imposeae a 

| duty on the part of the government to allege and establish 

a knowing use of the car to accomplish some purpose direct- 

ly and primarily related to the presence of the controlled 


| Substance in that car. 
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of the Complaint to have been removed from the vehicle, was 
discovered during the course of an illegal search and 
seizure. | 
10. Evidence pertaining to the discovery or presende 
of this dllegally seized cocaine in the vehicle is inad- 
miseible in this proceeding. 
ll. Since no admissible evidence exists or has been 
alleged as to the presence of any controlled substance in 
this vehicle, this proceeding sust be dismiseed. 
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12. The 1974 Plymouth Fury III which is the subject 


of this proceeding, was owned by Hug? Molina~-Perer, now de- 
oaaset, snd is includable in his esta‘e. 

13. Claimant and her eight year old son are the 
sacle beneficiaries of the deceased, Hugo Molina-Peres. 

14. Claimant and her son are now confronted with 
extremsly dire circumstances due to the untimely deeth of 
Hugo Molina-Pereg. 

15. In recognition of these dire circumstances, 
the only other possible claimant of this vehicle, isadora 
Molina (the mother of Hugo Molina-Peres ané the registered, 
but not legal, owner of the vehicle) has assigned all of her | 
rights and interests in the vehicle to the Claimant. 
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WHEREFORE, the Claimant demands judgment dismissing 


the Complaint herein and directing the immediate return of 


the subject property to her, its legal and rightful owner. 


JOHN W. M. ROTENBERG 
Attorney for Claimant 

Office and P.O. Address 

233 Broadway 

New York, Bew York 10007 
Telephone No. (212) 267-5343 


Of Counsel: 
STEVEN H. GIFIS, Esq. 
180 University Avenue 
Mewark, New Jersey 07102 


STATE CY NEW YORK 


COUNTY OF NEW YORK 


JOHN W. M, RUTEMBERG, being duly sworn, says: 


I am an attornay-at-law and attorney for the 
Claimant, Maria Molina-Perez, in the above entitled action. 
# 
I have read the foregoing answer and know the contents 
thereof, and the same are tzoue cf my cwn Knowledge except 
as to the matters therein stated to be allegsd upon in- 


formation and belief and as to those mattera I believe it 


to be true. 


Sworn to before me this 


day of March, 1975. 
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(b) Altematively, the contraband was found upon a pers 


as in or upon a vehicle, thereby constituting a violation cf 49 U.S.C. 


6. Following the seizure the vehicle was processed and 
ind is presently being stored at the Drug Enforcement Administration 
Garage, 55th Street and llth Ave., New York, New York, in acoord 
21 U.S.C. § 861 and 19 U.S.C. § 1605. 
plaintiff, United States of America, prays 
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interest 
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8. This pater penne of facilitation imposed by 21 U.S.C. 
§681 imposes a duty on the part of the government to allege 
and establish a knowing use of the car to accomplish some 


purpose directly and primarily related to the presence of 


the controlled substance in that vehicle. 
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mother 


a part hereof. 
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15. Claimant and her son are now confronted 
extremely dire circumstances due to the untimel]l 
Hugo Molina~Perez. 

16. Claimant defends this action in her capacity as 
voluntary administratrix of the estate of Hugo Molina-Perez 
with a legal interest in the distribution thereof, as the 
legal owner of the subject vehicle with the sole legal and 
possessory interest therein, and as the primary distributee 
of the estate of Hugo Molina-Perez with a legal and equitable 
interest therein. 

WHEREFORE, Claimant prays for judgm- nt dismissing 
the Complaint herein and directing the immediate return of 


the subject vehicle to her, awarding her costs and disbursements 


in this action, and any further relief that the Court may 


ri 


deem just. 
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Attorney for Claimant 
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233 Broadway 

New York, New York 10007 
Telephone No. (212) 267-5342 
By: Steven H. Gifis 
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The Peuple of the State of New Yurk, 
To all to whom these presents shall come or may concern, 


SEND GREETING 


Know Ye, That we, having inspected the Records of our Surrogate’s Court in and for th 
County of Bronx, do find that on the ©” day of “echasher in the year onc thousand nin 


hundred and «ovr ' "ire qualified as a voluntary administrat. : by filing the affidavit i 


“9 


relation to settlement of estate of ie CLT PORE, 
late of the County of Bronx, deceased, 


Lisetratrix, 


and that it does not appear by said Records that said qualification and authority to act has been revekec 
In Testimony Whereof, we have caused the Seal of the Surrogate’s Court of the County of Bron 
to be hereunto affixed. 
Witness, Hon. BERTRAM R. GELFAND, Surrogate of our said County, in The City of New York 
the Wri day of " fos the year eh oun Leon 


Bone thousand nine hundred and 


Chief Clerk of the Surrogate’s Court. 
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SOUTHERN DISTRICT CF NEW YORX 


Se EH ee Hy OD i a OE te aD ce 
UNITED STATES CF AMERICA, 
Plaintiff, 
JULOME‘TT AND ORDER 


-Yyer 


74 Civ. 4823 (CES) 


CNE 1974 PLYMOUTH FURY III, 
etc., 


Defendants, . Se ne 
Upon motion for judgment, pursuant to Rule 12(c), 


Federal Rules of Civil Procedure, and in accordance with 
the opinion of this Court, dated February 25, 1976, filed 
on February 26, 1976, and a Consent Order filed on April 28, ~- 
1976, and upon the Court being notified that an cppeal 
will be taken from the Court's opinion during which time 
the Claimant asserts the vehicle will decrease ir value, 
it is hereby 

ORDERED, ADJUDGED and DECREED thet the plaintiff's 
motion for judgment on th pleadings {s granted; sod it is 
further 

ORDERED, ADJUDGED and DECREED that the vehicle be 
forfeited to the plaintiff United States of America pursuant 
to Title 21, United Ststés Code, Section 881; and it is 
further 

CRDERED and DECREED that the vehicle shall be 
sold by the United States Marshal at a date and ina 
manner to be agreed upon by the Claimant and the United 


States, and if agreement cannot be reached then at the 


a2 


next regularly held public auction of such vehicles, with 
notice to the Claimant and that the United States ‘arshal 
will deposit the proceeds of the sale of said vehicle 
with the Clerk of the Court, and such funds shall remain 
on deposit until all appellate proceedings are concluded 
and thereafter sa‘d funds will be turned over to the 
successful appellate party; and it is further 

ORDERED and ADJUDCGED that the United States Marshal 
make his disposition herein as ordered and file his return 
according to law. 


Dated New York, New York 


July | 2 , 1976 


UNITED STATES DISTRICT COURT 


WIITED STATES IF AMERICA, 
Plaintiff, : CONSENT ORDER 
AMENDING FINDINGS 
-V- serials 
74 Civ. 4823 (CES) 
ONE 1974 PLYMOUTH FURY III, 


Defendant. 


Upon the consent of the undersigned it is hereby 

ORDERED that the findings of the court in its Memo- 
randun of February 25, 1976, page 5, footnote 5 and page 8, 
are amended to provide that the seizure of the vehicle 
oceurred after cocaine was discovered on the person of Mr. 
Perez. 


Dated: New York, New York 
April <~5 , 1976 


/ S/ trted States Nletriet Judge 


We heweby consent to the foresotng Order: 


ROBERT B. FISKE, JR. 

United States Attorney for the 
Southern District of New York 
Attorpey for Plaintiff 
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Ase stant United Sta Attorney 


At mey for Ciaimant 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRTCT OF NEW YORK 
OF AMERICA, 
Plaintiff, 
eer : AFFIDAVIT 
ONE 1974 PLYMOUTH FURY III, : 74 Civ. 4823 (CES) 
Defendant. 

STATE OF NEW YORK 
COUNTY OF NEW YORK : ge. 3 
SOUTHERN DISTRICT OF NEW YORK ) 

WILLIAM S. BRANDT, being duly sworn, deposes and 
BAYS: 

1. f am an Assistant United States Attorney in 
the office of Robert B. Fiske, Jr., United States Attorney for 
the Southern District of New York, attorney or the United 
States of America. I make this affidavit in support of the 
Government's request, pursuant to Rule 52(b), for an amend- 
ment of this Court's finding in its opinion dated February 
aa, 976. 

2. The finding we seek co modify is that the 
UWnitial seizure of the autorebile took place at the time of 
Perez' arrest. This finding is set forth at page 5, footnote 
5 and again at page 8 of the Court's opinion. 

3. The Government's pleading somewnxt abigucusly 
states that the car was seized "at or about" the time of 
the arrest. (Complaint 74). The Government's supporting 
memorandum of law was clearly in erroz:. However, both parties 
recognize, by implication, that the seizure of the car 
occurred subsequent to, rather than simultaneous wii: the 
arrest and drug discovery. Claimant viewed the -mrest, 


apartment and car searches, and DEA processing as a continuous 


process at the conclusion, of,which the car was impounded. 


See Claimant Memorandum of Law, pp. vi-vii. The Government 
in its reply memorandum, indicated that the discovery of 
cocaine in Perez' ‘key case at DEA headquarters "was the 
basis for the seizure of the vehicle."' Government REply 
Memorandum of Law, pp. 2-3. Since the drug discovery did not 
occur until after Perez was arrested and processed (Claimant 
Memorandum of Law, p. vii), seizure of the vehicle praédicated 
on this cocaine discovery was necessarily a subsequent event. 
4. The official report relating to the events 

surrounding Mr. Perez' arrest fully supports the Government's 
request. The report indicates that after Mr. Perez was stopped | 
and his apartment was searched he was then taken to DEA | 
Headquarters to be processed. During the processing the 
cocaine wrapped in the $5.00 bill was found. The report 
thereafter states: 

" [PEREZ'}! 1974 Plymouth Fury, 

New York registration 615-XET, 

was then seized by S/A Montagne 

and placed into storage at the DEA 

Region 2 Heacquarters garage." 

(emphasis ad:'ed) 
Thus the seizure of the automobile was not made until after 
the discovery of the cocaine in Mr. Perez’ wallet. 

9. Since we believe claimant plans an appeal, an 

amended finding pussuant to Rule 52z(b) may alleviate the 


necessity of a future remand for additional fact finding on 


the issue of scizure. Moreover, such amendment is not an 


insignificant judicial exercise in light of the Court's 
reliance on the timing of the seizure in its discussion of 
probable cause and the legality 7f the seizure. Memorandum 
at n. 5. 

6. This motion is timely as judgment has not been 


entered, anc the motion to amend this finding of fact need 


net await the entry - Judgment but may be granted prior 
—&, 


WSB: ais 
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thereto. Rule 52(b) Fed. R. Civ. P.; 5A Moore, Federal 
Practice 7 52.12[ 1] at wp. 2749 (i975 ad). 

7. Claimant's attorney consents to this amendment 
and has stated to me that he would sipn the annexed consent 
order. 

WHEREFORE, it is respectfully requested that the 
Court amend its findings to provide that the seizure of the 
automobile did not occur until after the cocaine was found 


on the person of Mr. Perez. 


Assistant United SYates Attorney 


Sworn to before me this 


th day of April, 1976. 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 
| UNITED STATES OF AMERICA, : 
Plaintiff, 
Vv. NOTICE OF APPEAL 


ONE 1974 PLYMOUTH FURY III, 74 Civ. 4823 (CES) 
etc., 


Defendant in rem, 


Notice is hereby given that One 1974 Plymouth Fury 
III, etc., defendant in rem above named, by MARIE MOLINA-PEREZ, 
claimant and real party in interest, hereby appeals to the 
United States Court of Appeals for the Second Circuit from final 


| Judgment and order granting plaintiff's motion for judgment on 


the pleadings and granting forfeiture of the defendant in rem 
above named to the plaintiff United States of America entered in 


this action on the 13th day of July, 1976. 


September 1, 1976 


Ww ‘| 


STEVEN H.YGIFIS 

Attorney for Claimant 

Rutgers University School of Law 
180 University Avenue 

Newark, New Jersey O7i%2 

(201) 648-5464 


ROBERT B. FISKE, JR. 
United States Attorney for 
the Southern District of 
New York 

Cne St. Andrew's Plaza 
New York, New York 10007 


ATTN: WILLIAM S. BRANDT, ESQ. 
Assitant United States Attorney 
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